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STATEMVENT OF JURI SDI CTI ON

Pursuant to the Public Enpl oyee Labor Rel ations Act, as

anended, and Article VI - Gievance Procedure of the Agreenent,
the Issues as determ ned by the Arbitrator and stated bel ow were
submtted to Arbitration.

At the Hearing each of the Parties presented testinony
under Cath, was afforded full opportunity for exam nation and



cross-exam nati on of w tnesses, and submitted exhibits in
support of their respective positions. The Parties elected to
submit post-Hearing briefs, such were duly received, and the

Hearing was decl ared cl osed.

THE | SSUES
| ssue 1 — PROCEDURAL: Tineliness/Arbitrability
Did the Association process the grievance in a tinely

manner ?
| ssue 2 — SUBSTANTI VE: Overl oad Pay
Did the Enpl oyer violate the Agreenent and/or past practice

when it acted to deny the Gievant’s request for “Overl oad Pay”
for her m ssed Preparation periods? |If so, what shall be the
appropriate renedy?

BACKGROUND

The dispute involves interpretation of the 2005-2007
Agreenent and applicability of a past practice, and sone of the
facts giving rise to the matter are in dispute.

The Enpl oyer is a school district in central M nnesota, and
the Gievant is a Special Education teacher in the District.
The genesis of the matter is the Gievant’s request for Overl oad
Pay pursuant to the Agreenent for the period Septenber —
Oct ober, 2005 for Preparation periods allegedly denied her.

Further, the Parties dispute the tineliness of subm ssion
of the grievance and the extent to which such ought bar the
Arbitrator’s authority to render an Award prem sed upon the
substantive nerit(s) of the matter.

During Spring 2005, the Gievant requested perm ssion of
her Principal to develop a vocational programfor four (4) of
her students that would involve job skill training while working

inthe St. Cloud Hospital’s laundry and baki ng departnents. The



programwould require the Grievant to be with the students at
the job site for approximtely one half (1/2) of her workday for
2-3 days per week, rather than in the school building.

The Record indicates that at sonme point the Sr. High
Principal and Superintendent individually suggested and/ or
proposed the Grievant neet the students at the job site, rather
than at the school and have to travel with the students to the
work site, and proposed the hiring of a Paraprofessional to
assist the Gievant. However, the Gievant allegedly declined
bot h proposal s, contending an additional teacher was required,
not a Paraprofessional. Further, the Gievant was al so assigned
ot her students that required IEP tine in addition to the
vocati onal programcited.

The Record clearly indicates the established practice was
to permt Special Education teachers to arrange their individual
schedul es to include the disputed Preparation Periods/tine.
However, while there is no dispute the Gievant did not have
Preparation periods during the tine cited, the Parties have
di sparate positions relative to the extent to which the Enpl oyer
was notified of such

The Gievant contends she routinely submtted her daily
wor k schedul es that did not include Preparation periods to her
Principal, and the nunber of students assigned to her per |IEP
functioned to preclude time for Preparation periods.

Conversely, the Enployer contends the Gievant gave no

i ndi cati on of being unable to have Preparation periods until
submttal of her request for paynent that initiated the

gri evance process.

The Record al so indicates disparate positions relative to
the tinely subm ssion and processing of the matter to
Arbitration pursuant to Article VI, Section 7 that provides

explicit time requirenents for requesting Arbitration and/or



selection of the Arbitrator. The Enpl oyer contends the

Associ ation was untinely in the Arbitrator selection process,
prem sed upon a recent unpublished Court of Appeals M nnesota
decision (ISD No. 1 Aitkin MWN v. Mnnesota Education, - Aitkin —

2006) hereinafter referred only as “Aitkin decision” that upheld

the sanctity of such tinme limts and concluded an Arbitrator was
precl uded from addressing the Substantive matter in such natters
where time requirenents had not been satisfied. However, the
Associ ation contended the Arbitrator’s selection had not
occurred within the specified ten (10) days because the Parties
continued to neet and waive such limts in an attenpt to resol ve
the matter prior to Arbitration. Further, the Association
contends the provisions are outdated given the reference to
“PERB” is to an entity that no | onger exists, and the Court
deci sion above is less than controlling and not relevant in this
matter.

Accordingly, the Gievant submtted a request for Overl oad
Pay for her m ssed Preparation periods on Novenber 1, 2005 for
the thirty-five (35) day period in dispute. Wen such was
deni ed, the Association filed a grievance on Novenber 28, 2005

that provided in rel evant part:

St atenent of Gi evance

The School District violated the contractual rights of
Janet and three ot her Special Education teachers when it
deni ed paynent for Overload Pay for preparation tine on
Novenber 11, 2005.

Renedy Request ed
Pay for Prep tine lost at the contractual rate.

However, the Enployer consistently denied the position and
request of the Association on the basis of an alleged |ong-
standi ng practice that such Special Education teachers schedul e
their Preparation periods at the nost opportune tine for them



and their students. It also contended the Gievant had “chosen”
not to utilize the Preparation tine she had been offered, and
ref used Par aprof essi onal assistance and opportunity to neet the
students at the work site near her residence, and had not
notified the Enployer of the matter prior to submttal of the
request for paynent.

Therefore, given the Parties were unable to resol ve the
di spute and stipulate to an absence of procedural deficiency
ot her than that addressed, the matter was reduced to witing in
accordance wwth Article VI — Gievance Procedure and appealed to
Arbitration

PERTI NENT PROVI SI ONS OF THE AGREEMENT (Excerpts Only)

GRI EVANCE PROCEDURE — ARTI CLE VI

Section 7 Subds. 1-3 & 8. In the event that the teacher and
the School District are unable to resolve any grievance,
the grievance may be submtted to arbitration . . . in
writing, signed by the aggrieved party . . . Upon the
proper subm ssion of the grievance under the terns of this
procedure, the Parties within ten days after the request to
arbitrate, shall attenpt to agree upon the selection of an
arbitrator. Either party nmay request the PERB . . . The
arbitrator shall have jurisdiction over disputes or

di sagreenents relating to grievances properly before the
arbitrator pursuant to the terns of this procedure. The
jurisdiction of the arbitrator shall not extend to .

any grievance which has not been submtted to arbitration
in conpliance with the terns of the grievance and
arbitration procedure as outlined herein

* * %

HOURS OF SERVICE — Article VIII

Section 6, Subds. 1-3. teachers are to be all owed

preparation tinme to equal approximately 245 m nutes over a

normal 5 day week . . . Secondary teachers will be all owed

one period of preparation tinme of forty-nine (49) mnutes .
Teacher preps shall be in blocks of no | ess than 24

m nut es.




BASI C RATE OF PAY — Article Xl

Sections 1-2. The wages and salaries . . . shall be a part
of the Agreenent for the 2005-2006 and 2006- 2007 school
years . . . A teacher shall be conpensated according to the
| ast individual contract executed between the teacher and
the School District until such tinme that a successor
agreenent is executed.

* * *

EXTRA COVPENSATION — Article Xl

Section 3. Every attenpt will be nade by the School
District to avoid assigning teacher to extra-period

cl asses. Should their assignnments beconme necessary, the
buil ding principal will attenpt to nmake assignnents on a
fair, equitable basis. The reinbursenent shall be at the
rate of $20.00 for 2005-2007, per period assigned, payable
every three nonths.

POSI TI ON OF THE PARTI ES

The position and requests of the Parties on each of the
| ssues were outlined by their representatives and supported by a
vari ety of docunents and testinony as follows:

THE ASSOCI ATl ON
| ssue 1 — PROCEDURAL: Tineliness/Arbitrability

1) The matter was tinely filed. The Parties as a matter

of general practice agreed to continue to attenpt settl enent
prior to selection of an Arbitrator.

2) The Association did not receive a list of Arbitrators
from PERB, and that provision is obsolete given such refers to a
non- exi stent governnental entity.

3) The Enpl oyer failed to provide any basis for its
all egation of a lack of tineliness and never cited the Appeals

Court decision prior to the Hearing.



4) The Court of Appeal’s decision is not relevant given
the instant Association did not pursue or discuss the dispute
for a prolonged period as occurred in the Aitkin matter.

5) Requested the Arbitrator to deny the Enployer’s notion
for dismssal, and to find the matter tinely and properly

subject to review upon its substantive nerit.

| ssue 2 — SUBSTANTI VE: Overl oad Pay
1) The Enpl oyer violated the Agreenent when it denied the

Gievant’s request for Overload Pay despite her uncontested | ack
of the bargained Preparation period time during the first
gquarter of the 2005-2006 school year.

2) The Enpl oyer assigned too many | EP hours to the
Gievant and others that precluded their scheduling of
Preparation tine.

3) The District’s offer of a Paraprofessional enployee to
assi st the Gievant would not have relieved her of the required
| EP m nutes.

4) The Grievant’s work day schedul es show ng no
Preparation tinme was routinely given to the Principal at |east
once at the beginning of the school year. Simlarly, the
vari ous other docunents provided the Principal ought to have
i nformed himof the absence of Preparation tine.

5) The Gievant’s scheduled tinme at the hospital worksite
allowed no tinme for anything but student-teacher contact.

6) That upon return to the school building, the
Gievant’s time with the exception of |unch that was often used
for neetings with other teachers, left no time for Preparation
gi ven she was scheduled for two (2) full blocks of IEP tine.

7) The Gievant could rightfully assune her |ack of a
Preparation period was known to the Enpl oyer given its student

schedul es.



8) The Gievant was a professional and acted in a
prof essi onal manner to provide the legally required |evel of
service to her students, and such caused her to be denied
Preparation tine.

9) The Gievant did not conplain about the denial of
Preparation tinme and perforned her job, and the Enpl oyer ought
not bl ane her for the matter.

10) That Special Education teachers make their own
schedul es, but cannot be blanmed for a failure to schedule
Preparation time when they are assigned too nmany student hours.

11) The Grievant could have nmade the probl em known
earlier. However, the Enployer cannot hide behind the assertion
that those who fail to schedule a Preparation period due to a
| ack of time have created their own problem and not be able to
recover for such financial |oss.

12) There is no contention the Gievant’s cal cul ati on of
| ost Preparation periods is not accurate.

13) The Grievant is not requesting conpensation for her
vol unt eered work while off-duty or during her duty-free |unch
period, but only for the contractual Preparation periods she was
not permtted to utilize.

14) Requested the Arbitrator to sustain the grievance, and
to direct the Enployer to conpensate the Gievant for the |ost

Preparation tinme in dispute.

THE EMPLOYER
| ssue 1 — PROCEDURAL: Tineliness/Arbitrability

1) The grievance was processed in an untinely nmanner and

nmust be di sm ssed, given the Association violated the tine
limts of the Gievance Procedure for selection of an
Arbi trator



2) A recent MN Court of Appeals (Aitkin) decision upheld
the dism ssal of such a grievance, and concluded an Arbitrator
shall not have authority over a grievance not processed in a
timely manner.

3) The Association did not comrunicate with the Enpl oyer
relative to Arbitrator selection until nearly three (3) nonths
beyond t he contractual deadline.

4) Requested the Arbitrator to find the grievance
untinmely processed, and subject to dism ssal upon the Procedural
basi s.

| ssue 2 — SUBSTANTI VE: Overl oad Pay
1) The Enpl oyer did not violate the Agreenment, and the

Association failed to neet its required burden of proof.
Subm tted numerous Arbitral references relative to the
Association’s obligation as the “noving party” to neet that
burden all egedly supportive of this contention.

2) That prior to the Hearing the only evidence submtted
by the Association to support its claimis the e-nmail of
Novenber 1, 2005 with the Gievant’s request for paynent.

3) The Gievant was argunentative and uncooperative when
guestioned relative to the Enployer’s practice of permtting
Speci al Education teachers to develop their own schedul es.

4) The Gievant provided no evidence the vocationa
program negatively affected her access to Preparation tine.

Rat her, it is apparent the Gievant nerely chose not to take her
Preparation periods.

5) The past practice of permtting Special Education
teachers to schedule their own Preparation tine is both clear
and |l ong-standing. Submitted Arbitral references relative to

t he binding effect of such past practice(s).
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6) The Enpl oyer recogni zes Speci al Education teachers
have both the best understandi ng and nmet hods of application of
prof essi onal judgnment to effectively allocate tinme for
Preparation. Submtted an Arbitral reference allegedly
supportive of the contention.

7) There is no provision in the Agreenment providing for
addi ti onal conpensation for such non-utilized Preparation tine.
8) The past practice of Special Education teachers
scheduling their own Preparation tine cited above is clear and
| ong- st andi ng, but has been changed as a result of this

gri evance.

9) The Grievant volunteered for the vocational program
and such was not assigned as an extra class period.

10) The Grievant conplied with the past practice until it
was not financially advantageous for her.

11) The Association has neither contested nor attenpted to
nodi fy the past practice at any tinme up to and including the
nost recent 2005 negoti ations.

12) The Enpl oyer is under no contractual obligation to
conpensate the Grievant for her voluntary activities. Submtted
an Arbitral reference allegedly supportive of this contention.

13) Requested the Arbitrator to deny the grievance of the

Association in its entirety.

OPI Nl ON AND AVWARD

On the basis of the considered evaluation of all docunents,

testimony and argunents presented by the Parties, the decision

of the Arbitrator on each of the |Issues foll ows:
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| ssue 1 — PROCEDURAL: Tineliness/Arbitrability

On the basis of the considered evaluation cited, the

decision of the Arbitrator is to deny the position of the
Enpl oyer. The primary reasons for the Award are the foll ow ng:

1) The Arbitrator is inpressed with the Association
contention it was proceeding on the basis and practice that
sel ection of an Arbitrator coul d/would be deferred until
attenpts to settle/resolve the dispute were determ ned to be
unsuccessful. Such practice is comon and often nutually
beneficial, and shall not be construed to suggest the grievance
has been either forgotten or abandoned by the “noving party”.
Further, in the instant matter there is no evidence of any
meeting(s), discussions, etc. during the interimintended to
attenpt such resol ution

2) G ven the absence of any prior problemof tineliness
between the Parties, and the continuing reference to an obsol ete
Arbitral inpaneling agency (the PERB) in the current Agreenent,
the Arbitrator is conpelled to conclude the “sel ection process”
has not been an issue for the Parties and has not been literally
followed as explicit and/or inplicit in the Enployer’s Mtion
for Dismssal.

3) The Arbitrator is also conpelled to conclude the Issue
and its | ate appearance in the Gievance Procedure at the
Arbitration Hearing was the result of the Enployer’s receipt of
the recent MN Appeals Court (Aitkin) decision upon which the
Motion for Dismissal is predicated. However, the Arbitrator is
conpelled to characterize such as |ess than controlling and/or
di spositive of the matter for the foll ow ng:

A) The deci si on was unpublished and virtually unknown to
either of the Parties principals during the processing of the

grievance, and first introduced by the Enpl oyer at the Hearing.
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B) The Arbitrator would not contest the Enpl oyer position
such an unpublished and virtually unknown deci sion ought be
influential at this tinme, if the fact set of the Aitkin matter
were identical or substantially equivalent to the instant
matter. However, exam nation of the fact set of Aitkin
i ndi cates such is clearly disparate fromthe instant matter
given the Aitkin decision is clearly prem sed upon an extrene
delay by the Association of nearly six (6) nonths during which
the matter was not discussed and/or pursued, and could arguably
be construed to appear to be in a “black hole” characteristic of
bei ng dropped and/ or abandoned. dearly, such non-processing of
a grievance could readily be construed as inconsistent with
bargained tine criterion, and wthout comenting on the Aitkin
Award, is frequently found to be an applicable criterion for an
Arbitrator’s conclusion the exclusive bargaining representative
has waived its right to continue and the Arbitrator woul d be
exceeding his authority vested by the Agreenent by addressing
the substantive nerits of such an untinely matter, as was the
Courts finding in Aitkin.

However, in the instant nmatter the grievance has been
routinely processed and di scussed in a reasonabl e nmanner, given
t he absence of any continuing liability, through the Arbitrator

sel ection process to the instant Hearing.

Therefore, given the conclusions above, the Arbitrator is

conpel led to deny the position of the Enployer, and to find the

matter properly subject to adjudication upon its substantive
merit(s).
| ssue 2 — SUBSTANTI VE: Overl oad Pay

On the basis of the considered evaluation cited, the

decision of the Arbitrator is to deny the grievance of the
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Associ ation. The prinmary reasons for the Award are the
fol | ow ng:

1) Initially, the Arbitrator can readily enpathize with
t he nutual concerns and apparent frustration inherent in the
di sparate positions of the Parties when confronted with the
enotion-laden matter of Special Education teachers exercising
judgnmental freedomto schedule their unique work day(s) and
requi renent they often coordinate activities in both a
traditional school and off-site work experience area, with the
assunption they schedul e bargai ned Preparation/planning tine and
conply with all applicable Federal and State | aws, that
necessi tates adjudi cation through these proceedi ngs.

Therefore, the Award shall not be interpreted as reflecting
upon the integrity of the principals given the behavior of each
exhi bited at the Hearing could be characterized as an open,
reserved, and sincere attenpt to provide convincing
argunent ati on supportive of their positions. Nevertheless, the
Award was predicated upon well docunented standards of contract
interpretation recognized by both the principals in a dispute
and neutrals alike.

2) The Arbitrator is inpressed with the professionalism
of the Grievant, given she denonstrated a prol onged and
apparently genuine concern for the education and care of her
uni quel y demandi ng and/ or capabl e student group. Simlarly, she
appears to be equally conscientious, comrtted and creative in
the exercise of her uniquely demandi ng duties.

Therefore, it is unfortunate the personal choices and
actions of such a professional are at the crux of the dispute.
Further, while not controlling, the Arbitrator can only hope
there shall be no “fall-out” fromthe dispute that woul d
explicitly and/or inplicitly function to limt such obligations,

and the nutual |y advantageous flexibility in scheduling inherent
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in the delivery of quality Special Education services to that
student popul ati on.

3) The Arbitrator clearly acknow edges and appreci ates
t he existence, rationale and nutual nerits of the Parties |ong-
standi ng practice of permtting Special Education teachers to
create and maintain their own work schedul es. Such practice has
clearly provided the nutual benefits of creating the best
possi bl e bal ance of “custom zed” student education and
utilization of traditionally non-student contract hours such as
| unch and Preparation periods.

Therefore, while the practice has arguably been nodified as
a result of this dispute, the Anard shall not be construed to
limt and/or otherw se nodify such. Sinply stated, the Award
shall not be interpreted to explicitly and/or inplicitly infer
that school Principals shall be obligated to verify each Speci al
Education teacher has schedul ed the required Preparation tine.

4) The Arbitrator is conpelled to find the provisions of
Article VIl, Section 6 as cited in detail above to be
unequi vocal ly clear, that:

“Secondary teachers will be allowed one period of

Preparation tinme of forty-nine m nutes per day.”

There is no dispute the Gievant did not utilize the
contractually directed tine periods of the Agreenent.

However, the genesis of the dispute is the determ nation of
whet her the Grievant was “all owed” that contractual Preparation
time, and the appropriate renedy if she was not allowed such.
Further, a determnation of “allowed” is grossly nore easily
defined in a typical traditional classroomsetting where daily
schedul es are unilaterally or mutually scheduled to the exact
m nute on the basis of class periods, and non-student contact

hours such as Preparation and |unch periods, etc.
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However, in the instance of Special Education teachers,
such an “allowance” is rendered far nore difficult to define
and/ or determne. |In the instant matter, the Parties have
devel oped a programmati ¢ and mutual |y beneficial practice of
permtting each teacher the flexibility to establish, maintain
and/or nodify their daily work schedules in order to nmake the
nmost effective use of their tine and to maintain the optinal
bal ance of student contact and non-contact tine.

Accordingly, the Arbitrator is conpelled to conclude the
Parties have the clear expectation these teachers will schedule
the prescribed Preparation periods into their daily work
schedul es at the nost appropriate tinme of the work day.

The Record clearly indicates the practice has functioned
extremely well for all Parties, and ought not now be abandoned.
However, in the instant matter a teacher vested with such
opportunity to devel op her schedule with the expectation it
woul d include Preparation tinme as in the past, did not schedul e
such for a variety of alleged reasons, and is requesting
conpensation for the “lost” Preparation time opportunities.

Accordingly, the cogent determnation is the foll ow ng:

A) Whet her the Grievant was not able to schedul e the periods or
personal |y chose not to schedul e such? B) Wether in either or
bot h i nstances, the Enployer “allowed” her the specified periods
of Preparation time? and C) Wether the teacher (Gievant) has
the responsibility of pronptly and directly informng the

Enpl oyer of an inability to schedule such or sinply chose not to
schedul e such and/or to nmake that notification, and on what
basi s the decision(s) was nmade?

5) G ven the findings above, the Arbitrator is conpelled
to conclude on the basis of the totality of the Record the
Enpl oyer had taken the established and reasonabl e action

required to allow the Grievant to schedul e her Preparation
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period entitlenent, but the Gievant when vested with that
authority and responsibility failed to schedul e such despite the
Parties clear practice and expectation. The basic reasons for
such conclusion foll ow

A) The Parties have created and continued the nutually
beneficial practice of vesting/allow ng Special Education

teachers the authority, flexibility and responsibility for

creating their own daily schedules. Further, the
incontrovertibly clear expectation during the history of such
practice is they will schedul e Preparation periods. The Record
i ndi cates there had been no other instance(s) of such teachers,
including the Gievant, failing to make such schedul i ng
acconmodat i ons.

B) The Record al so indicates that prior to receipt of the
i nstant request for paynent and/or notification of the
Gievant’s inability to schedule daily Preparation tine the
Superintendent had informally offered her Paraprofessional
assi stance, and the Principal had suggested she neet her
students at the worksite near her residence rather than at the
school and then travel back to that site with them The
suggestions were rejected by the Grievant for allegedly persona
reasons, but clearly would have functioned to provide greater
daily flexibility and “free time” for any conbi nation of duties
i ncl udi ng Preparation periods, and nmust be construed as
i ndi cative of the Enployer’s supportive and cooperative position
of willingness to address any such “off-site” scheduling
requi renents often unique to the Special Education professional,
when aware of such

C) More significantly, the Arbitrator has concluded it
was the Grievant (teacher) who had the authority and
responsibility for developing a daily work schedul e incl usive of

Preparation tinme, but she nade the choice not to do so and the
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conplicating choice of not directly informng her Principal that
her daily schedule did not include the contractually mandated
Preparation periods.

Sinmply stated, given the |ong-standi ng and under st ood
practice and the provisions of the Agreenment, the Gievant as an
experienced teacher must be assuned to have imediately realized
her | ack of Preparation periods was “wong”, and was obligated
to notify the Enployer in a direct and forthright manner to
permt an adm nistrative reaction to correct the matter and/or
to assess the financial inpact of non-response, etc.

Accordingly, the Arbitrator is conpelled to reject the explicit
and/or inplicit contention of the Association the Gievant
sinply assunmed the Principal would “discover” the deficiency
fromroutine scheduling docunents submtted w thout any “heads
up” notice of the unique problem Cearly, such an assunption
nmust be construed as | ess than reasonable and/or mnimally
acceptabl e given the totality of circunstances in the matter.
However, as cited above, the Record indicates an absence of any
such notification until the Gievant’'s submttal of the request
for paynment for the disputed tine.

D) The Arbitrator acknow edges the Gievant’s contention
her assi gned work | oad precluded the scheduling of Preparation
time. Simlarly, shortly after the Gievant’s request for the
conpensation in dispute the Enpl oyer added anot her Speci al
Education teacher to work with sone of the Gievant’s students.

Therefore, the Arbitrator prefers to | eave the reasons for
the Gievant’s choice not to schedule Preparation tine to
conjecture. However, the controlling fact is the Enpl oyer
“afforded” or “allowed” the Gievant the opportunity to schedul e
hersel f coupled with the expectation such schedul e woul d incl ude

the contractually mandated Preparation tine, but the Gievant
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chose to create and foll ow a schedul e wi thout such, and chose
not to notify and/or discuss the matter wi th supervi sion.

Accordingly, it was incunbent upon the Gievant to create
the appropriate work schedule or to nake the basis for such an
alleged inability to conply with the Agreenent, practice and
expectation known to the Enpl oyer.

Therefore, the Arbitrator is conpelled to reject the
explicit and/or inplicit contention of the Association the
Gievant’s work schedul e(s) w thout Preparation periods were
routinely provided the Principal as cited above, and/or the
| atter was aware of the I EP's assigned her and assunedly aware
of the resultant inability to schedule the Preparation tine.

Rat her, the Arbitrator is conpelled to conclude the Gievant’s
behavior, even if arguably well-intended, must be characterized
as “laying in the weeds”. Sinply stated, had the Gievant made
known she was unable to schedule Preparation tinme for sone
rational e, and the Enployer either failed to respond or condoned
the result, the Award woul d/ coul d have favored the Gievant.
However, such nust also remain for conjecture.

6) Accordi ngly, given the analysis and concl usi ons above,
shoul d the Association continue to perceive inequity in the
interpretation of the contractual provisions at |Issue, the
appropriate and readily available forumis the process of
conprom se and concessi on characteristic of collective
bar gai ni ng. However, the extent to which such may be
instructive, the Arbitrator also prefers remain for conjecture.

Finally, the Record indicates the Grievant reacted in the
affirmative to the Arbitrator’s question of the extent to which
the Association had afforded full, fair and/or adequate
representation throughout the proceeding.

Therefore, on the basis of the analysis and concl usi ons

above, the Arbitrator is conpelled to render the Award.
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AVWARD

The decision of the Arbitrator on each of the |Issues

fol |l ows:
| ssue 1 — PROCEDURAL: Tineliness/Arbitrability
The decision of the Arbitrator is to deny the Enployer’s

Motion for Dismissal, and to find the matter properly subject to
adj udi cation upon its substantive nerit(s).

| ssue 2 — SUBSTANTI VE: Overl oad Pay

The decision of the Arbitrator is to deny the grievance of

the Association in its entirety.

John W Boyer, Jr., Ph.D.
Arbi trator

Dat ed: 2/ 2/ 07




